AVOIDING BANKRUPTCY AT ALL COSTS

By STANLEY J. KERSHMAN

The past decade has been a tough one for accountants.  Your clients are likely asking you for advice and assistance in handling such challenges as the economic squeeze that has characterized the 1990s, the government reassessment of former tax shelters, and the legislated change in year-end for the self-employed.

Significant challenges, requiring significant resources from you, but while you’re minding their business problems, who’s minding yours?

Almost a third of the people who seek my help when they’re in financial difficulties are professionals, including doctors, dentists, lawyers and, yes, accountants.  For you, financial trouble means career trouble.  Declare bankruptcy, and your professional designation – your ability to work in your chosen field – disappears, not to mention your credibility as a financial advisor.

And you know how deceptively easy it is to get into financial difficulties that make bankruptcy a potential solution.  What happens, for example, if you miss a quarterly income tax payment?  That’s right: penalties and interest mount, making it increasingly difficult to catch up.  What if you’re ill or incapacitated for a time?  Even with disability insurance, your earnings can drop dramatically while your expenses continue.  What happens if a key client can’t pay your bill, even temporarily?

Suddenly, your own future is in jeopardy.  To continue practicing, it’s essential for you to avoid bankruptcy.  Luckily, the law is on your side in this respect.

First, approach your creditors informally, to assess how they respond to a request for interest to be waived or reduced, or bill collection measures stopped, in return for regular, scheduled payments.

In many cases, the chance to recoup their monies while retaining a potentially profitable customer will help your case, especially if you have a long-term relationship.  Even Revenue Canada will negotiate with taxpayers to create a schedule of payments, holding off potential garnishments of income tax refunds.

If this fails, however, your fallback option is to file a proposal under the Bankruptcy and Insolvency Act.  A proposal gives you the chance to restructure your financial affairs, emphasizing rehabilitation and repayment of debts, rather than liquidation of assets.  This is where your financial skills will assist you:  decide what’s fair to your creditors, as well as what you can financially handle.

Among your solutions are proposing to reduce the principal, reduce or waive the interest, and/or extend the time needed to pay the debt.

Keep in mind that your creditors can either accept or reject your proposal.  While they often understand that the law favours the proposal route, and that receiving a reduced payment under a proposal may be better than competing with creditors for what’s left after your assets have been liquidated in a bankruptcy, creditors will also be alert to your earning potential.

Ensure that your proposal is made in good faith, and is reasonable under your circumstances.  This is particularly important if your debts (not counting your home mortgage) total more than $75,000.  This puts you into the category of a commercial, or Division I proposal, meaning that a creditor’s refusal of your proposal is an automatic bankruptcy.  (Below $75,000, you’ll file a consumer, or Division II proposal, where the implications of a creditor refusal are less damaging.)

Once you file the proposal, interest and penalties stop, so your debt holds, instead of increasing.  If it’s accepted, it acts like a debt consolidation loan, allowing you to pay off your creditors as proposed, while carrying on in your business and continuing to earn income.  In addition, since the proposal is administered through a trustee in bankruptcy (you deposit funds to the trustee, who in turn pays your creditors as per the terms of your proposal), you no longer have to deal directly with your creditors.

Those are the positives.  On the negative side, filing a proposal will be noted on your credit record for three years after the proposal is completed.  And it’s a matter of public record, so it’s possible that your clients may find out, threatening your credibility as a financial advisor.

However, filing and fulfilling a proposal is far preferable to bankruptcy.  In that case, you assign your assets to the trustee in bankruptcy, who then liquidates them, in return for debt forgiveness.  (Some debts or obligations, however, are not eliminated, including alimony or child support, and a student loan if you’ve left school within 10 years.)

If it’s your first bankruptcy, expect a nine-month process, during which you’re required to attend two counseling sessions before the bankruptcy is discharged and you can make a fresh start.

In addition, remember that a creditor can oppose the bankruptcy discharge; in this case, court-supervised mediation may help you solve the problem.  Once you are discharged from bankruptcy, your credit record will note the bankruptcy for six years.

Regardless of how you fell into financial difficulties, it is possible to rise above them without losing your professional designation and your ability to work.  Early recognition of the potential for problems remains a key part of the solution:  while you’re taking care of other businesses, make sure you’re also paying attention to your own.

Stanley J. Kershman (info@bankruptlaw.com) is an Ottawa-based lawyer, speaker and author, and is certified as a specialist in bankruptcy and insolvency law.
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